	FBT – Interest, Penalty & Appeals

	1. Introduction
The provisions of Chapter XII-H of the Income-tax Act, 1961 ("the Act") provides special provisions in respect of fringe benefit tax ("FBT"). This Chapter casts, inter alia, the following responsibilities on the assessee: 

· To pay advance tax on his ‘current fringe benefits’ during the financial year on a quarterly basis as specified in section 115WJ.
  

· To file the return of fringe benefits to the Assessing Officer on or before the ‘due date’ as specified in section 115WD(1).
  

· To pay self assessment tax where any tax is payable on the basis of the return. 

Any delay or failure in discharging the foregoing responsibilities could result in levy of interest and penalty under the provisions of the Act. In this article we shall examine the provisions relating to such interest and penalty and discuss related issues.
  

2. Interest for failure to pay ‘advance tax’ 

0. When is interest leviable?

Provisions for levy of interest for failure to pay advance tax are contained in section 115WJ(3). 

Liability to pay interest under this provision would arise if one of the following two events occurs: 

0. Where the assessee has failed to pay advance tax for any quarter; or 

0. Where the advance tax paid by him is less than 30% of the value of fringe benefits paid or payable in that quarter.
  

1. How to calculate such interest?

The amount on which interest is payable is – "the amount by which the advance tax paid falls short of 30% of the value of fringe benefits for any quarter". 

The rate at which such interest is payable is – "simple interest at the rate of 1% for every month or part of the month".

The period for which interest is payable is – the period "for which the shortfall continues". 
  
2. "Month" – how to calculate?

The word "month" has not been defined in the Act. It will, therefore, take its meaning from the provisions of section 3(35) of the General Clauses Act. This definition reads as under:

"’month’ shall mean a month reckoned according to British calendar".

As to how a month has to be calculated when the period runs from any arbitrary date is explained, in para 143 of the Halsbury Laws of England, Vol. 37, 3rd Edn., in the following words:

"When the period prescribed is a calendar month running from any arbitrary date, the period expires with the day in the succeeding month immediately preceding the day corresponding to the date upon which the period starts, save that, if the period starts at the end of a calendar month which contains more than next succeeding month, the period expires at the end of the later month".
  
3. Illustration

Sr. No.
Particulars
Data/Basis
Amount (Rs.)
(a)
Quarter for which the computation relates
April 2005 to June 2005 (Q1)
 

(b)
Last date for payment of advance tax
15-Jul-05
 

(c)
Value of the fringe benefits for Q1 as computed in accordance with provisions of section 115WC read with section 115WB 
 

1,00,000
(d)
Amount of fringe benefit tax payable on the above value
FBT @ 30% of (c) 
Surcharge (SC) @ 10%  on FBT 
30,000 

3,000
Education Cess @ 2%  on FBT & SC
660
Total
33,660
(e)
Amount of advance tax actually paid on or before the last date mentioned in (b) above
 

20,000
(f)
Date & amount of advance tax for Q1 further paid later on
29-Sep-05
13,660
(g)
30% of the value of fringe benefits for Q1
30% of (c)
30,000
(h)
Shortfall on which interest is leviable 
(g – e)
10,000
(i)
Rate at which simple interest is leviable
 

1% p.m.
(j)
Period for which interest is payable 
July 16, 2005 to September 29, 2005; i.e., 2 full months and a part of a month. Since part of a month is to be taken as a month u/s.115WJ(3), period for levy of interest is – 3 months 
 

(k)
Interest calculation
(h) x (i) x (j)
300
4. General comments

From the plain reading of the provisions it appears that shortfall in payment of advance tax to the extent of surcharge and education cess will not attract interest under section 115WJ(3). 
  

1. Interest for default in furnishing return of fringe benefits 

0. When is interest leviable?

Provisions for levy of interest for default in furnishing return of fringe benefits are contained in section 115WK.

Liability to pay interest under this provision would arise if one of the following two events occurs: 

0. Where the return of fringe benefits is furnished after the due date; or 

0. Where the return of fringe benefits is not furnished.
  

1. How to calculate such interest?

The amount on which interest is payable is – "the amount of tax on the value of fringe benefits as determined under section 115WE(1) or regular assessment as reduced by advance tax paid". 

The rate at which such interest is payable is – "simple interest at the rate of 1% for every month or part of the month".

The period for which interest is payable is – the period "commencing on the date immediately following the due date and ending: 

1. On the date of furnishing the return – where the return is furnished after the due date; and 

1. On the date of completion of assessment – where no return has been furnished."
  

2. Further analysis of section 115WK

The section envisages two situations. The amounts on which interest is to be calculated and the periods for which interest is payable under the two situations are different. These are tabulated for ease of understanding as under: 

Situations
 

 

Period for which interest is payable
From: due date 
To: date of furnishing the return
From: due date 
To: date of completion of assessment
Amount on which interest is payable
Tax as determined u/s. 115WE(1).
That is:·
 

•
Tax and interest payable as per return·
•
Tax as determined on regular assessment
•
Less: Advance tax paid·
•
Less: Advance tax paid
•
Less: S.A. Tax paid·
 

•
Less: Tax and interest paid otherwise 
 

  

1. Interest u/s. 115WJ(3) – further analysis
For levy of interest under this section, the advance tax paid for any quarter should be compared with 30% of the value of fringe benefits "paid or payable" in that quarter. The section is silent on whether the fringe benefits "paid or payable" should be considered as per the return filed by the assessee or as per the assessment that may be made by the A.O. One view could be that the value of fringe benefits that are ultimately assessed as "paid or payable" should be the basis for levy of interest. The interest so levied shall run up to the period for which the shortfall continues. Indeed, the shortfall continues till the date of actual payment pursuant to the ultimate determination of the value of fringe benefits. In this view of the matter, interest for shortfall in payment of advance tax is chargeable on the basis of the assessed value of fringe benefits and shall run up to the date of final determination of such value.

The other view could be that interest for short payment of advance tax is from quarter to quarter and hence the interest could only be charged as per the returned value of fringe benefits. The assessment provisions do not talk of assessing the value on quarterly basis. In this view of the matter, interest can run only up to March 31st of the relevant financial year. This is somewhat akin to section 234C.

However, if this view is adopted, then the shortfall that may arise as a result of the value being assessed higher than the returned value shall escape levy of any interest whatsoever. There is no provision akin to section 234B in Chapter XII-H. Section 234B itself does not apply to advance tax payable under Chapter XII-H because it applies only in respect of advance tax payable under section 208 or 210. 
  

1. Interest under section 220(2)
As per section 115WE(1)(i.), an intimation sent specifying the demand in respect of FBT shall be deemed to be a notice of demand issued under section 156 and all the provisions of the Act shall apply accordingly. Similarly, as per section 115WE(3), the A.O. shall, by an order in writing, make an assessment of the value of fringe benefits paid or payable by the assessee, and determine the sum payable by him or refund of any amount due to him on the basis of such assessment. Section 115WL provides that save as otherwise provided in Chapter XII-H, all other provisions of the Act shall, as far as may be, apply in relation to fringe benefits also. Thus, notice under section 156 will be issued in respect of the demand, if any, raised under section 115WE(3). 

Interest under section 220(2) can be levied if the amount specified in the notice of demand under section 156 is not paid within the specified time. 

Thus, interest under section 220(2) could be levied even in relation to the demand notice towards FBT. 
  

1. Interest payable by the Government to the assessee
The assessee is entitled to simple interest on refunds under section 244A of the Act at the rate of ½ % per month from the 1st of April of the assessment year up to the date of grant of the refund. No refund is payable if the amount of refund is less than 10% of the tax determined under section 115WE(1). 
  

1. Penalty under section 271 

0. for failure to comply with notices

Penalty under section 271(1)(b) is leviable for failure to comply with a notice issued under section 115WD(2) [notice for filing the return of fringe benefits] and also for failure to comply with a notice issued under section 115WE(2) [notice for producing evidence in support of the return]. The quantum of such penalty specified in section 271(1)(ii) is Rs. 10,000 for each failure.
  
1. for concealment of fringe benefits

Penalty under section 271(1)(d) is leviable if an assessee has concealed the particulars of the fringe benefits or furnished inaccurate particulars of such fringe benefits. The quantum of penalty could be from 100% to 300% of the amount of fringe benefit tax sought to be evaded. The Commissioner enjoys power to reduce or waive the penalty under this provision under section 273A of the Act.
  
2. for failure to furnish return of fringe benefits

Penalty under section 271FB is leviable for failure on the part of an employer to furnish the return of fringe benefits as required under section 115WD(1) within the time prescribed therein. This section provides for penalty of Rs. 100 for every day during which the failure continues.
  

3. No penalty if reasonable cause is established

Provisions of section 273B apply also in respect of the penalty leviable under section 271(1)(b) and section 271FB and as such if the assessee proves reasonable cause for its failure, the penalty under those sections is not leviable.
  

1. Prosecution

Will ful failure to furnish return of fringe benefit could attract prosecution provisions in section 276CC of the Act. Such default is punishable with imprisonment for a term of six months to seven years if the tax sought to be evaded is Rs. 1,00,000 or more and for a term of three months to three years for defaults of smaller amounts. No prosecution would lie if the return is furnished before the end of the Assessment Year and if the tax evaded is less than Rs. 3,000.
  

1. Appeals

In view of section 115WL, the appeal provisions under the Act shall also apply in relation to the assessment orders passed under Chapter XII-H. Under section 246A(aa), an order of assessment under section 115WE(3) as also an order of best judgment assessment under section 115WF is appealable. Similarly, an order of reassessment under section 115WG is also appealable. 


